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1. Introduction

This article seeks to undergand the way we think about corporate mobility in the European
Union (EU). It doesso by tracing the developmerts in the areaof corporate law back to the
edadishment of the EU in 1957. It appears that the member states have consistertly
attemped to block any intervertion into their national legslation in this areawhich in turn
haslimited cross-border mohbility of firms Thisimmability has however, beenchallenged by
the EuropeanCourt of JusticeO&ine of casesstarting with Certros, which setin train the bass
for cross-border movemert of administrative headjuartersand the migration of new firmsto
more favourabe jurisdictions. In addition, the implemenation of the Societas Europaea
(EuropeanCompary, SE) Statute in October 2004 created for the first timethe possibility for
reincorporation without liquidation of the old entity and the formation of an ertirely new
vehicle. The central quedion is whether these developmerts are suffi cient to encourage cross-
border activities such as memgers regructurings and re-incorporations. The analysis in this
article makesit not only possible to identify the shortcomings of the currert EU approach to
corporate mobility, but also to desgn policies that can lead to a more efficiert legal
framework.

The starting point of the discussion is that corporate mobility yields a significart
improvemert in the performance of GEuropearOfirms and herce boosts the confidencein the
ecaomic growth within the EU asdepictedin the objectivesof the Lisbon Strategy to creat
the most dynamic and competitive informaton-based ecanomy by 2010. In the United States
(US), the interral affairs doctrine arguaby plays a crucial role in fueling ecanomic growth,
creatng new jobs, and providing for innovative and new techhologies It ersuredthat firms of
all sizescould operat throughout the nationwide market without being hampered by severe
constraints resulting from the differert corporate laws in eachstate. Under the interral affairs

doctrine, courts will apply the law of the state of formaton to the corporate affairs b the
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relationships amamg the direcbors, officers and shareholders B even if the corporation in
quedtion hasno other businessin that state.*

The interral affairs doctrine thus facilitatestwo main typesof corporate mobility. The
first type of corporate mobility refersto the choice of new firmsto incorporate in whichever
state offers the most attracive corporate law legslation. In this paper, this pheromeron is
refered to asthe Oncorporation mobilityO Existing corporations that opt to reincorporate in
arother state fall under the secand type of mobility, which we will cal the Oreaicorporation
mobilityO A firm candecide to reincorporate by mergng with a compary in another member
state? by converting to a different business form in a foreign memtler state or, simply, by
trarsferring its statutory seat In the latter cas, the firm will change the legal regme
amlicadeto its corporation.

Degite the fact that the US internal affairs doctrine is not constitutionally mardated
and amerdable to change by a particular jurisdiction, states gereraly achereto it. It seems
that most jurisdictions in the US historically tend to comply with a deegdy ingrained comity
principle that slowly but surely developedinto anintemal affairs doctrine. To be sure, section
302 of the Regatemert (second) of Conflict of Laws codifiesthis doctrine, but this does not
deprive a court or state legslature of the possibility to deny this doctrine by subjectng
internal maters of foreign corporations to a different set of rules Nevertheless, it is
acknowledged that such a move would be onerous on the lawmakers as it could trigger
federal intervertion, retaliatory regponses from other states and, more importartly, the
relocaion of operations by firms affectedby a renouncemert of the internal affairs doctrine.

In Europe, in contrag, the equilibrium is quite differert. Upon the incegtion of the
European Union, maost member statesfollowed the real seatdoctrine, which tiesa fi rm@ state
of incorporation to its administrative seat This limits choice of situs and foreclosescorporate
moability. On the one hand, national legal regmes creatd barriers to mobility to presrve
national lawmakersDauonomy, while on the other hand preservation of national discreion
reinforcedthe barriers The memker stateslooking toward preservation of national regulatory
discreion have prevailed in the European corporate law setting for a long time, therely

setting the bads for a non-moability equilibrium. Although we should emphasdze that this was

! Under the Restatement (Second) of Conflict of Laws 5294, general contract choice-of-law rules,
rather than the interna affairsrule, apply to non-corporate business forms, such as genera

partnerships. The rights and duties owned by partners to each other are determined by the local law of
the state which, with respect to the particular issue, has the most significant relationship to the partners,
unless the parties have chosen the law of another state to govern their contractua rights and duties.

2 Such amerger can take several different forms, for instance: (1) acompany in member state A will be
absorbed into a corporation in member state B or (2) the merger will result in the establishment of a
new entity which will continue the operations of the merging companies.

3 See The Internal Affairs Doctrine: Theoretical Justifications and Tentative Explanations For Its
Continued Primacy, Note, Harvard Law Review, vol. 115, 2002. See also Ribstein, L.E., The Evolving
Partnership, Journal of Corporation Law, vol. 26, 2001, p. 825-827.



not intended with the creaton of the EU,* founding member states such asFrance and Weg
Germary, feared the consequerces of an outbreak of a so-caled Oracg¢o-the-bottomOin
corporate lawmaking. This led to the introduction of top-down harmamization of national
corporate law. Under this strategy, the member states entered into a cooperatve gamein
which the parties ageed in exchange for political berefits or rerts, to desst from
opportunism after attaining Community membership. The cooperative ageanert among
member states included another elemert; the member states would only agee to the
harmaizaton of the national corporate laws if this could be achieved without the alteraton
of the core componerts of their laws.”

The legdlative auonomy was also confirmed by the reluctance of member states to
adopt EU level corporate law. While the EU continued to pursue its harmanization strategy,
policymakerswithin the Commission had set out to design a more indeperdent agenda on the
bads of Article 308 (ex 235).° The introduction of EU level business forms, such as the
Societas Europaea (SE), was dedgned to stimulate cross-border mobility while, at the same
time, covering the creation and converson of undertakings. Despite the introduction of the
European Economic Interes Grouping (EEIG) in 1985 and the SE in 2001, this strategy
arquably failed to break down member statesD continued prefererce to retain legslative
auonomy and control over core areasof corporate law.

Still, thereis someting to be said for the introduction of the SE Although this EU-
level business form, which entered into force in October 2004, is mainly viewed as a
compromise legslation that offers a rigid and unattractive choice for firms to structure their
internal affairs,” the SE Statute at leas allows thes firmsto merge acrass bordersand trarnsfer
their seat from one member state to another. The interral governance structure of an SE
continuesto be goverredlargely by national legslation. It canbe viewed asafirst attempt to
give firms a possibility to pursue the second type of corporate mobility. Since existing
European firms may employ the SEto reincorporate in other memker states the Statute holds
out a path around the obstacles surrounding the reincorporation proces: a path which seems

too narrow to leadto undisturbed choice of situs of incorporation. For instance, start-up firms

* The Treaty of Rome (1957) provided for the right of establishment for foreign corporations to
establish branches in another member state, without being subject to more restrictive corporate law
provisions of the host state.

> See Charny, D., Competition among Jurisdictions in Formulating Corporate Law Rules: An American
Perspective on the GRace to the BottomQin the European Communities, Harvard International Law
Journal, vol. 32, 1991.

® Article 308 (ex 235) specifies two preconditions for unification: (1) action by the Community should
prove necessary to attain, (2) the powers provided in the Treaty are insufficient. See Buxbaum, R.M.
and Hopt, K.J., Legal Harmonization and the Business Enterprise, Corporate and Capital Market Law
Harmonization Policy in Europe and the United States (Volume 4), Berlin - New Y ork: Walter de
Gruyter, 1988, p. 210-12.

" See McCahery, JA. and Vermeulen, E.P.M., Does the European Company Prevent the Delaware-
effect®, European Law Journal, Vol. 11, 2005, p. 785-801.



camot egablish an SE ex novo or ex nihilo.2 What is more, the provisions set forth in the
Directive on Involvement of Employeesdetail the level of employee involvemert in the
formaton and operafon of an SE and, as a reallt, decrease rather than increa the SEOs
atraciveress.’

In recer years a series of path-breaking decisions by the European Court of Justice
(ECJ involving the freecbm of egabishmert of foreign corporations and the mutual
recagnition of corporations by the memker states have also disturbed the EU non-mohility
equilibrium. The rulings in Certros, T berseeng and Inspire Art make it possible for new
firms to migrate to more favourable corporate law jurisdictions.’® However, these decisions
do not explicitly introduce the possibility of free choice for existing firms that intend to
migrate across borders That is what they must meanif the EU is to approximate the freecom
available to compariesin the US where both types of corporate mobility are possible and
acknowledged It could therefae be agued that so long asthat zone of discrefion remansin
place, the real seat doctrine has only been eradcatd in part Resdual barriers to
reincorporation, such astax barriers continue to make Europeanfirms highly immabile. The
main types of corporate maobility are thus partially achieved by the introduction of the SE
Statute and the triad of ECJjudgmerts.

New legslation may be required to invalidate memter statesOdiscretion to ignore the
interral affairs doctrine. However, rapid developments in ECJ cas law sugges that member
states can also embrace a judge-made doctrine. For instarce, the recen adoption of the
Directive on Cross-Border Mergers certainly allows limited liakility ertitiesto merge ard
regructure themselves acoss borderswithin the EU.™ In this regect, the implemenation of
the Directive will give an important impetus to the brealdown of the non-mobility
equilibrium in the EU. It will help overcane some of the most importart obstaclesto cross-
border mergers that still exist due to differencesin national corporate laws. Parfcularly, it
will give firms that are not abe to seek incorporation under the SE Statute a legal instrumert
to merge with firms that operak in other memter states. But heretoo the ECJ, forcedto pre-
emp defensive actions by member statesin the Sevic-case*? arqually filledin the gapsin the

legslation even before the actual implementation of the Directive in the member states This

8 The significant amount of minimum capital that is required to form an SE is yet another dissuasive
element in the SE Statute. The minimum capital requirement of ! 120.000 would certainly prevent start-
up firms to opt for this EU-level business form. See section 4 of the Council Regulation (EC) No.
2157/2001 of 8 October 2001 on the Statute for a European company (SE), OJ 2001 L 294/1-21.

® See Council Directive 2001/86/EC [2001] OJ L294/22.

10 See ECJ, Case C-212/97 Centros Ltd and Erhvervs-og Selbskabsstyrelsen [1999] ECR |-1459; Case
C-208/00 t berseering BV and Nordic Construction Company Baumanagement (NCC) [2002] ECRI-
9919; Case C-167/01 Kamer van Koophandel en Fabrieken voor Amsterdamv. Inspire Art Ltd [2003]
ECR1-10155.

! See Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on
cross-border mergers of limited liability companies, OJ 2005 L 310/1-9.

12 See Case C-411/03 Sevic Systems AG [2005] ECR 1-10805.



reinforcesthe quedion: what is the probahility that member states are likely to accep the
internal affairs justificaion without the promulgation of new EU legslation, such as
Directives or EU-level requlations? Still, evenif the member statesaccep the ECJ case law
and do not challenge the creaion of aninterral affairs doctrine, a puzzle surely remains: will
the cooperative equilibrium brealdown and leadto more corporate mobility? Can we expect
moability where the critical tax bariers remain in place limiting corporate migration? To
amswer these quedions, this paper will criticaly assess the implicaions of the ECXs
statemert in Sevic that EU-level legslation is not a precondition for corporate mobility. After
all, hamonizaion Directivesand ECJcase law could very well complemert eachother*®
This paper hasfour parts. Part2 surveys the evolution of recert ECJcase law that may
disrupt the corporate law equilibrium and also aceentuate pressure on national tax systems It
sets out a detailed mapof current and potertial paths of cross border corporate mobility. We
initially focus on the magnitude of mobility of start ups and closely held firms. Quegions
regardng the impact of the case law will also be addressed In Part 3 we compare the
corporate law routes opened by the ECJ with the additional opportunities for mobility
imported by the EU level initiatives such asthe Merger Directive and the SE The level of
cross-border mobility is measired and consideraions about extending EU level initiativesare
aralyzedin regect of their effect on legal mobility. Part 4 considersthe resdual bariersto
corporate mobility. We inquire into the possibility of free choice of corporate situs and tax
resdence while considering the quegion asto which additional routeswhether judge-mace
or through legslative acfion B could improve and stimulate cross-border mability in the EU.

Part5 concludes

2. ECJ Cas Law asthe Foundation for an Internal Affairs Doctrine

2.1  The Ohcorporation MobilityOCase Law

Corporate mobility is, as we have seen a complicated notion which can be broken down in
two separak categories Legal scholars gererally distinguish betweenincorporation of start
up firmsand the reincorporation of existing firms. As for the first type of corporate mobility,
it is now genreraly acceped that the post-Certros decisions have made it possible that an
ertreprerewr in member state A, even if this is a classical real seat jurisdiction, wishes to
incorporate their start up compary in member state B, they cando so and later egallish a
branch in state A, which will contain all of the activitiesand assets of the business. Even if

the egablishmert in state B servesthe purpose of awoiding state AOsigid corporate law rules

13 See also Hopt, K., Concluding Remarks 1st ECFR Symposium in Milan, 2006, European Company
and Financial Law Review, Vol. 4, 2007.



such as minimum cagtal requirements, the organizers normally obtain full recagnition in
state A without applicaton of any of its corporate law.

The Certros-ca® is an example of this scerario. Centros involved Darish nationals
who, seeking to evade Danish minimum capital requiremerts, orgarized a close corporation
in the United Kingdom. Then, seekng to egabish the actual business in Dermark, the
orgarizerssought DenmarkOspermission to regster a branch. This permission was refused,
and the ECJ decided that so doing was contrary to the freedom of egalishmert under
Articles43 ard 48 of the Treaty. Denmark, like the UK, follows the theary of incorporation.
The firmOgprimary egablishmert Dits legal status asa corporation Dwasaccordingly beyond
dispute in Darish courts. The case solely concerred the Oscandary egahlishmertOof abranch
by an English private compary in Dermark. Secandary edalishmert alludesto the setting up
of agercies branches or subsidiaries The ECJ expanded the scope of the term ObanchO,
reducing the diff ererce between primary and secandary edabishmert to a minimum and
ruling that it was contrary to the Trealy for Denmark to refuse to regster a branch of a firm
organizedasa private limited compary in the United Kingdom solely to evade the application
of DermarkOsminimum cagtal requiremerts.* To be sure, under the Cassis de Dijon
decision,” the Court doesallow Treay freedms to be redricted whenjustified by the public
interes, applying a multistep rule of rea®n tes. But the ECJrejected the Danish justification
for minimum cagtal. Credtors of closely held firms, said the Court, could look to other
protecions than minimum cagtal requiremerts, and goverrmerts seekng to protect credtors
could adopt measires|ess burdensome on fundamental freecoms.*®

Certros did not involve a country of origin holding to the real seat doctrine, and thus
did not explicitly rule the real seat doctrine contrary to community law. Nevertheless the
judgmernt hasimportart implicaions for corporate migration. The English private compary in
the case had beenincorporated by Danes who at all timeslacked arny intertion to conduct
operatons in the UK. Readbroady, the case shows that aciors cansituate their incorporations
in countries offering interral proceses and legal regmesthat lower their costs regardess of

where the firmOsssets, empdoyeesard invedors arelocaed'’ But theremay be limits on the

14 See Ebke, W.F., Centros B Some Realities and Some Mysteries, American Journal of Comparative
Law, vol. 48, 2000, p. 961-986.

1> Case 120/78 (Rewe Zentrale AG v. Bundesmonopolverwaltung fYr Branntwein), [1979] ECR 649.
18 At the time of the Centros-decision, most member states viewed minimum capital requirements as
essential to obtaining limited liability protection. However, these requirements do not pass the four
factor test. See Centros a34: I]t should be borne in mind that, according to the Court® case law,
national measures liable to hinder or make less attractive the exercise of fundamental freedoms
guaranteed by the Treaty must fulfill four conditions: they must be applied in a non-discriminatory
manner; they must be justified by imperative requirements in the genera interest; they must be suitable
for securing the attainment of the objective which they pursue; and they must not go beyond what is
necessary to attain it.0

Y Thistrend isfar from new. In Segers (case 79/85 Segers v Bedrijfsvereniging voor Bank- en
Verzekeringswezen, Groothandel en Vrije Beroepen [1986] ECR 2375), the court already decided that



privilege extended Certros leawesopenthe paranetersof the principle of mutual recagnition.
In a future cae where a member state imposes higher minimum standards asa condition for
recagnition, said the ECJ, such measires must be proportional and non-discriminatory.*® It
still remahns to be seen which minimum standards will prove proportional and non-
discriminatory, in particular minimum standards proteding stakeholdersotherthan credtors.

The ECJ continued along the Certros path in T berseering, opening the door to trarsfer
of the real seat The cas holds that wherea firm incorporatedin member state B, in which it
hasits initial regsteredoffi ce,is deemedto have movedits actual certre of administration to
state A, Articles43 and 48 preclude state A from applying its law so asto dery the capecity
to bring legal proceedngs before its national courts.'® As in Certros, refusal to recaynize a
firmOsorporate status was held to be a disproportionate sarction for the mere trarsfer of the
real seat It could be argued that strictly speaking, the T berseering-judgmert doesnot cover
the incorporation proces by a newy edabished firm in a memter state different from its
actual placeof business. However, since the existing corporation did not move its statutory
seat D and thus kept its corporate nationality B this cag is considered to be a further
clarificafon of Certros and not a differert type of corporate mobility.

Both Certros and T berseering left open quedions regectng the scope of a memkber
stateOgprivilege to apply national law to pseudo foreign comparies Inspire Art arswered
some of these quedions, extending the rule beyond recaynition and starding to cover
applicaion of amemter stateOdroader system of corporate law. Inspire Art involveda Dutch
erterprise organized in the UK solely for the purposes of awoiding stringent rules of Dutch
compary law. The organizers regstereda branch in the Handelregster of the Chamber of
Commerce in Amgerdam, but refused to regster as a pseudo-foreign comparny. Two
guegions wert to the ECJ (1) whether Articles 43 and 48 preclude the Netherlands from
setting additional demards such as those found in Articles 2-5 of the Wet op de formeel
buitenlandse vemootschappen (WFBV-Dutch law on pseudo-foreign companies; and (2)
whether, if the provisions in the WFBV are found to be incompatible with European law,
Article 46 must be interpreted so that Articles43 and 48 do not preclude the Netherlands from

applying rulessuch asthose set forth in the WFBV, on grounds of credtor protecion.

under Article 43 (ex 52) a Dutch sole proprietor could incorporate in England, because setting up a
Dutch close corporation took considerably longer Beven if he intended to continue to operate wholly in
the Netherlands.

'8 See Centros an31-38.

% The ECJrejected German case law principles under which a Dutch corporation was denied legal
entity status and, consequently, the right to bring an action in a German court. The ECJ took the view
that since member states defer negotiating the mutual recognition of firmsunder Article 293, the denia
to the Dutch corporation of the procedural right to bring an action fails to comply with Articles 43 and
48 of the Treaty.



The ECJ held that Article 1 of the WFBV, which required Inspire Art to regster asa
pseuwdo-foreign compary, was contrary to Article 2 of the Elevernth Council Directive, which
doesnot allow member statesto impose disclosure requiremerts in addition to those provided
by the Directive. In termsof the secand issue before the ECJ, the Court referred to its earfer
judgmenrts ard ruled that it was immatrial for the applicaklity of the freecom of
egabishmert that a compary, esallishedin a certain member state, carriesout its operaions
in another memter state. Moreover, the ECJ held that the minimum cagtal requiremerts for
pseuwdo-foreign companies mardated by the WFBV were in violation of the freecbm of
egadishmert, as they were not justified by the excegion of Article 46 or arny other
requirement in the gereralinteres.

Summing up, Certros introduced constitutionally mardated mutual recognition and
constitutional review of minimum standards. It implied, contrary to the real seatdoctrine, that
incorporation in one memker state camot be called into quedion in another simply becatse
the firmOscertral administration is not located in its state of incorporation. T berseeting
carriesthe line of rea®ning to a trarsfer of real seat context. Inspire Art extends the ruling

from mandated access to judicial proces to substartive corporate law more broady.

2.2  The (Reincorporation MobilityOCase Law

The recert triad of ECJ decisions does not cover a reincorporation scerario, which could be
acheved asfollows. Comparny X that wishesto reincorporate in member state B. To this end,
compary X plars to organize ashell company X1 in state B and then merge company X into
the shell. Compary X will retain its administrative headjuarters in State A and remain
resdent there for tax purposes The compary law of neither state A nor state B includes
provisions that facilitate a merger of a compary formed thereunder with a company formed
under the laws of another state.

The lackof corporate law provisions to facilitate compary XOglamedtrarsacion was
the rule rather than exception in the EU. Mergersof this kind were only possible in a small
number of member states specificaly, Greece, Italy, Patugal, and Luxembourg. The other
member states lacked this emabing legslation. National policymakers contert to follow old
patterrs, have added few incertives for busines parties to undertake cross-border
combinations. Absert statutory recaynition of the memer, compary X literaly must trarnsfer
its assets ard liakilities to a new ertity in state B, liquidating itself in state A prior to the
trarsfer.

A robust freedom of egabishmernt argually should cover this type of cross-border
merger. But also here the ECJ comesclose in its decision in reect of the merger between
the Security Vision Concept SA and Sevic Sysems AG. The ca® concerns a sale of all assets

by a Luxembourg firm to a Germanfirm in exchange for the German corporationsOszommon



stock. The partiesstructuredthe transacton so that the Luxembourg transferor liquidated after
the asset transfer. German corporate law recagnized such mergers Ol dissolution without
liquidaionOonly amang domedic firms and the Geman regster of comparies refused the
regstration of the merger. The ECJ held the refusal violates Articles43 and 48 of the Trealy,
citing cost savings and brushing asde concerrs like fiscal supervision and protecion of
credtors and minority sharelolders

Note that the merger in the Sevic-ca did not traverse the law of the transferor state,
Luxembourg. The scerario we de<cribed above accardingly is not coveredin all particularsb
compary X needs the right to exit state A@ corporate |aw regme in addition to recagnition of
the merger in state B while keepng its headjuarters in state A. Sevic, however, covers a
merger that reqults in both the trarsfer of the statutory seatand the real seat. Exit from state A
becanescomplete only if state A recagnizesthe state B incorporation of anertity with alocal

administrative seat State AOseal seatdoctrine could thus remain asanindependert barrier.

2.3 The Practica | mpact of the ECJ Case Law

The European Court of Justice decisions in the Certros, T berseeling and Inspire Art cases
only recerily set in train the bads for the cross-border movement of administrative
headyuarters and the migration of new firms to more favourade jurisdictions. Recen
emgrical work shows that thes decisions have improved incorporation mobility becaise a
significart number of continental Europeanprivately held firms have beeninfluenced by the
absence of minimum captal requirements to egablish as a private limited compary in the
UK. For example, Marco Beclht, Calin Mayer and Hannes Wagner invegigated new compary
formatons in the UK between 1997 and 2005, reveaing that the number of foreign private
limited comparies increagd from 3,360 in the pre-Certros erato 19,860 post-Certros.?
Moreover, they show that during this period 26,000 of the more than 70,000 private limited
companes were located in Gemary alone. They show that past 2002 increags in legal
migrations from continental Europe to the UK averaged approximatly 300 per yea.

The reaulting improvemen of incorporation mobility allows the developmert of some
arbitrage with regect to minimum cagtal rules The mardatory captal maintenance rules
with regpect to the repurchase of issued shares the reduction of cagtal, the issuance of new
sharesand the minimum cagtal requirements mandated firmsto hold on their books accounts
oftenin exces ! 8,000. The effect of these mandatory rulesis to limit the flow of potertial
wealth-constrained entreprereurs from starting-up a business. As a consequerce, the demard
for low-cost compary law vehcles unhindered by capital mainterance requiremerts is

relatively high acrcss the EU. One would expect that the jurisdictions without minimum

% See Becht, M., Mayer, C., and Wagner, H.F (2006), Where Do Firms Incorporate? ECGI Law
Working Paper No.70/2006, September 2006.
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cagdtal requiremerts are likely to attract more regstrations of startup companies This
finding is corroborated by the Gemrmary GovemmentOsffi cial data collecion body (seeTable
1).

Table 1: Ratio of new incorporations GmbH DLimited (Private Company UK)

01/2005 | 02/2005 | 03/2005 | 04/2005 | 05/2005 | 06/20056 | 07/2005 | 08/2005

GmbH | 3115 3113 3216 3018 2675 3056 2637 2666

Limited | 357 359 403 429 399 426 381 441

Source: Deutscher Bundestag (BT) B Drucksache 16/283 D 16.12.2005 D Auswerkungen und Probleme

der Private Limited Companies in Deutschland.

We hawve to keepin mind, however, that those European firmsincorporating in the UK
are mostly Orand-trippers¥* There are several reans for this. Firstly, evidence indicaes
that lower costs are a main factor inducing especially smal comparniesto incorporate in the
UK. Economic work shows that in the pre-Certros era, forming a private compary is rather
expersive, as a percertage of GNI per capta, and involves mary long and complex
formalitiesin most member states®* Secandly, the rea®n the UK is attractve is that it often
takes some days rather than several weeks to actually egablish a company. Thirdly,
regstration agents in continerntal Europe advertise ard vigorously promote the UK asa major
dedination for smal companies It is comman for agents to lure ertrepreneuss by offering to
creat a compary within 24 hours for insignificart sums. This trend provided incertives for
lawmakers to reduce or eliminate outmoded minimum captal rules for private companies
which could be easly obtained by lowering the minimum cagtal requiremerts and providing
simpler formaion rules® For instance, France already lowered its minimum cagtal
requirement to ! 1 in 2003. Gemary and the Netherlands will most likely continue to follow
this trend.* In Gemnary, it is proposed to reduce the minimum cagtal from ! 25,000 to
1 10,000.%® Dutch lawmakersseek to totally abolish the legal cagital concept.?

To the extert that small companies continue to selectthe UK private limited compary
to avoid costly and burdensome incorporation procedures lawmakers will simply repicate

the UK temgate to undermine the competitive advartage of the UK vehicle. Incorporation

21 See Becht, M., Mayer, C., and Wagner, H.F (2006), Where Do Firms Incorporate? ECGI Law
Working Paper N0.70/2006, September 2006.

2 see Djankov, S., LaPorta, R, Lopez-de-Silanes, F., Shleifer, A., The Regulation of Entry, The
Quarterly Journal of Economics, vol. 117, 2002.

% See Armour, J., Legal Capital: an Outdated Concept?, European Business Organization Law Review,
vol. 7, 2006.

24 |n making this projection, we must acknowledge that the jurisdictions that are most affected by the
UK private limited company, such as France, Germany and the Netherlands, take legislative actions.
% See Seibert, U., Close Corporations B Reforming Private Company Law: European and I nternational
Perspectives, European Business Organization Law Review, vol. 8, 2007.

% See VVan Duuren, T.P., Portengen, H.J., Vermeulen E.P.M. and Bier, B., De vereenvoudigde BV,
Preadvies van de Vereeniging GandelsrechtC2006, Deventer: Kluwer.
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mobility is thenonly sustainabe so long astherearesuffi ciert other economic rents for small
busineses ard their agents. This suggeds why it is so importarnt for lawmakersto draft and
modify their legislation to counter the forcesstimulating the out-migration of smallerfirms.

More importartly, the developmert of incorporation mobility reveak a number of
important disadvantages to adopting a foreign corporate law regme. When a German
comparny employs a UK limited, it might face more costs than initially expected due to the
different busines ervironmert. Thes costs include loss of personal privacy, loss of
competitive position, direct compliance costs, and administrative costs. Surprisingly, smaller
firmsin Gemary rarely meettheir disclosure obligatons under the fourth and severth EU
Directiveson the amual accaints and consolidated accounts of limitedliakility ertities From
their viewpoint, they would prefer to pay a fine rather than reveal informaion that could be
used against them by competitors.?” In contrag, what usually occus in the UK is that small
businessestend to make their finarcial disclosuresin atimely and accurate mamer. Although
regstration agens expect German compariesto adapt to UK business practices we would
not predct that ertrepreneurs continue in large numbers to opt for the UK limited when a
cheaper and more competitive verson of the GmbH becomesavailale.

This discussion brings out an importart point about the incorporation mobility in the
EU. It appeas that mostly the smalleg start-up firms b that are regonsive to lower costs
rather than to the actual corporation law provisions that deal will intermal governance
structures D are considering the adoption of a foreign corporate law system?® This makesthe
incorporation mobility reaulting from the ECJ cas law rather trivial and, becatse the costs of
incorporation is the most importart facor in @hoice-of-business-formOdecisions, does not
provide suffi ciert incertives for national legslatures to engage in regulatory competition.?
Indeed an amalysis of the current corporate law reforms in the EU indicats that memkber
statesonly regpond by reducing the incorporation costs without changing the core elemerts of
their corporation laws or introducing legslative innovations that erabe firms to adopt the
most effectve governance structure.®

Conversly, the Sevic-case raisesthe likelihood that medum-sizedard large firms may
relocate their seatbased on the legal rulesthey prefer. As we will seein secion 3.3 of this

paper, thisis the main rea®n why larger companiesmake use of the SE it offersfirmsalegal

%" See also the Financial Times (by Hugh Williamson), Germany( love of the Q imited®3 October
2006.

28t should be noted however that large multinational firms could also use Centros and its progeny of
cases to pursue specific restructuring strategies. For instance, Royal Dutch Shell plcisincorporated in
the UK, but has its headquarters and tax residency in the Netherlands.

% scholars have made a similar point for the US. See Ayres, |., Judging Close Corporations in the Age
of Statutes, Washington University Law Quarterly, vol. 70, 1992; Bratton, W.W. and McCahery, JA.,
The Equilibrium Content of Corporate Federalism, Wake Forest Law Review, vol. 41, 2006.

% See McCahery, JA. and Vermeulen, E.P.M., Traditional and Innovative Approaches to Legal
Reform: The Mlew Company Law( European Business Organization Law Review, vol. 8, 2007.
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form that allows them to pursue their corporate objectves However, it will be impossible to
conclude with any certainty whether the Sevic-case will lead to an increae in the
reincorporation mobility and evertually to the accegance of aninternal affairs doctrine in the
EU. Any increa in corporate mobility in the EU could also be due to the implemernation of
the Directive on cross-border mergers In order to make an assessment whether ECJ case law
will be able to breakdown the non-mability equilibrium, we will discuss the effectiveness of
EU ledgsdlation in limiting the barriersto corporate mobility in the next secton. It should be
noted in this regect that the ECJ explicitly statedin the Sevic-case that EU legslation must

not be viewed asa prerequisite for cross-border merggrs.

3. EU Legidation asthe Foundation for an Internal Affairs Docrine

31 EU Corporate Law Directivesas an | mpetus for Mability

Under the historic pattern of corporate lawmaking at the EU level, national legslatures have
had a virtual monopoly, supported by the twin pillarsof the real seatdoctrine in conflict of
laws and national tax regmes The real seat doctrine barred essertial legal recognition to
firmsthat attemp to relocate to another incorporation state. Moreover, firmsthat weretermed
(seudo foreign corporationsbhad to apply to the core rulesof the home memter state. Some
member states did not follow the real seatdoctrine. But evenin thes jurisdictions, national
requlators have for long atemped to redrain local entrepreneus from incorporating
elsewhere by redricting reertry of their pseudo foreign corporations. And still now
substartial exit taxes redrict an outbreak of corporate mobility. Together, the real seat
doctrine, redrictions on pseudo foreign corporations, and exit taxes constituted the
foundations of a stabe, long-run non-mobility ecuilibrium that effecively barred the
emegenceof aninterral affairs doctrine in the EU.

This equilibrium remained stabe desite the appeaance of the EC. Historically,
Brussels has protecied the memter statesDcontrol of the corporate lawmaking agenda and
regpected their implicit cooperatve approach To look at the evolution of EU corporation law
is to see that from the inception of the hammonization program in 1957 through the
moderrizaton period of the High Level Group of Compary Law Experts, the EU has not
been abe to stimulate the right of egabishmert of pseudo-foreign comparies The
harmaizaton program has not produced the coveted effect of limiting the barriers to
corporate mobility. In fact the emergence of a non-intervertion approachin EU lawmaking
reinforced the tendercy by discouragng disruption of regulatory settlemeris concluded
amag intere$ groups in the memker states The EU, acing in accadance with a perceived

public intere¢, has deterred member states both from dismartling costly legal bariers to
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reincorporation and from developing regponsive measures aimed at encouragng corporate
mobility. Let us look further into this to show how the harmanization program contributed to

the non-mohility equilibriumin the EU.

3.1.1 Company Law Harmonization: The Establishmert of the EU Company Law Regme

and the First Gereration of Company Law Directives

Prior to the edablishmert of the EU, Europe amounted to a group of islard jurisdictions, in
which domedic lawmakers, eachwith differert constituenciesand political concerns, pursued
their own policy agendas Each jurisdictional island possessed an elite group of legdators,
judges requlatory agercies professionals, and legal academics regponsible for interpreting,
preserving, and developing the law. They did so in conservative frameworks, undisturbed by
and unregonsive to possible changes in the legal systems of surrounding islands. As
jurisdictional islands, the states remaned privileged to close their borders in regonse to
exterior competitive threas. For example, in the 19" certury, Belgium tried to play a non-
cooperafve corporate law game vis-"-vis Frarce, encouragng Frerch managers to change
their jurisdictions of incorporation. Frarce and other high cost jurisdictions regponded to this
opportunistic initiative by introducing the real seatdoctrine, in effect closing their borders It
gets of course more diffi cult to keepthe border closed when anisland jurisdiction becanes
part of acommon market and national barriersto trade gradually dissipate. In such a market,
corporate mobility is more likely to surface.At the same time,actions by a federallawmaking
body canhelp stimulate cross-border acivities

The Trealy of Rome (1957) egalished the European common market. It wasdesgned
to encourage the creaton of anintegrated market by assuring the free movemer of goods,
senvices peaple ard cagtal. The trealy provided foreign corporations the right to egablish
brarches in arother memter state (host state) without being subject to more redrictive
corporate law provisions. At that time, the real seat theary, which provides that the laws of
the host state are applied if the actual certer of the corporatonOsacivities lies in the host
state, remained dominart. But, in 1957, mary feared it waslosing ground. The Netherlands
had recertly abandoned the doctrine. Furthemmore, provision 293 (ex 220) of the Treay
invited memler statesto ernter into negotiations regardng the 1968 Brussels Convertion on
Mutual Recognition of Comparniesand Legal Entities which would have abandoned the real
seatin favour of the incorporation doctrine. For a while it looked like the Treaty could usher
in a new eraof corporate mobility. But reacton was split. Some founding member states

feared an outbreak of a so-called Qaceto-the-bottom.OThey had learned importart lessons
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about the effects of charter competition from the US experience®! Competition was seento
entail substartial lossesfor domedic interes groups. Frarcein particular was concerned that
the Netherlards, which had a more flexible corporation law code and was playing non-
cooperatvely on corporate tax maters® would be able to atiract a large number of pseudo-
foreign comparies

Charter competitionOpponerts regponded by using the lawmaking process, triggered
by the Treay and directed to elimination of disparities amag the laws of EU member
goverrmernts, to reduce potertial berefits of competition. Frarce and Wed Germary
promoted top-down hammonizaton of national corporation laws as a EU agenda item.
Existing members and new ertrarts wert along, and the EUOsmardatory corporate law
Directivesreallted Thes sought to ensure compliance with a minimum level of regulation.
With a common set of legal rulesin eachjurisdiction, no member state would have the zone
of discretion needed to create law that attracted incorporations and hence no incertives to
compete.

This first gereraion of corporate law Directives redated the existing contert of the
member stateOnational laws. Mandates resulted, such asminimum capital requiremerts and
disclosure rules At the sametime, the Directives made no attemp to expand the zone of
mutual recagnition of firms. EvenasEU lawmakersjustified the harmaizaton Directivesas
measiresto protect credtors and shareholders their lawmaking scheme maintained special
interes outcomes that had been reacted in the regectve memker states prior to the
eliminaton of trade bamiers® Incumbent maragement, for example, had every rean to
support provisions that limit dividend paymerts and share repurchases so asto obtain more
leavay to reinved firmOgprofits.

To sum up, the eary member states played a cooperative game regpecting corporate
law. They in effect agreedto dedst from non-cooperative corporate lawmaking in excharnge
for memberdip in the Community. They negotiated and erforced a political agreemert that
protected their national stock markets and domedic labor settlemerts. Still smal in nhumber,
they were concerned with politicd stahility as well as ecaiomic integration. They valued
political payoffs yielded by stable corporation law more highly than the chance for erhanced

ecaomic welfare held out by corporate mobility and competitive experimertation.

31 See Charny, D., Competition among Jurisdictions in Formulating Corporate Law Rules: An
American Perspective on the GRace to the BottomOin the European Communities, Harvard
International Law Journal, vol. 32, 1991.

32 See Bratton, W.W. and McCahery, J.A., Tax Coordination and Tax Competition in the European
Union: Evauating the Code of Conduct on Business Taxation, Common Market Law Review, vol. 38,
2001.

3 See Carney, W.J., The Political Economy of Competition for Corporate Charters, Journal of Legal
Studies, vol. 26, 1997.
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3.1.2 Later Harmonization and the adoption of the Directive on cross-border mergers

The secand wave of corporate law Direcives was arguably more flexible, granting states
optionsin regpectof compliance. The charge reflected added diversty of legal regmesdue to
the admission of the United Kingdom and other new memler states At the sametime, an
optional approach only ersured that the Direcfives did not interfere with core elements of
given member stateOnational setlemerts. The move to flexibility thus followed from the
cooperaive ageemert. Rigidity and top-down mandate remained the dominant theme,
however.

The rigid approach eventually showed its limitations. Harmonization of core areasof
corporate law, like the structure and regonsibility of the board of directors and cross-border
mergers, proved slow and ineffecive3* This was no surprise: the member states valued the
auonomy of their national legal regmes They had fundamenal disageemerts regardng
importart issues such asboard structuresand employee participation, and so proved reluctart
to implemert the harmaiized rules There being no politically accepabe consensus, regular
vetoesof directive proposals under Article 100 of the EC Treaty (now Article 94) followed

In 1985, the ECJ ard the European CommissionOsreponded to cals for greaer
flexibility by adopting a Oew approachOto harmonization based on minimum harmmonizaion
and mutual recagnition.®® The following year, the Single European Act (SEA) attemped to
resolve possible veto blockages at Council level by providing for a consultation procediure
and qualified majority voting. A number of corporate law Directives were promulgated
between 1968 and 1989, removing a wide range of discreparcies between the European
member statesCruleswith respect to the protecion of stakeholders®

The EU reached another stage in the evolution of the harmanization program with the
developmert of the subsidiarity principle, emlraced by the memtler states in the 1992

Maagricht Treaty on the European Union.*” The subsidiarity principle, embodiedin Article 5

3 See Woolcock, S., Competition among Rules in the Single European Market, in W.W. Bratton, J.A.
McCahery, S. Picciotto, and C. Scott (eds.), International Regulatory Competition and Coordination,
Perspectives on Economic Regulation in Europe and the United States, Oxford: Clarendon Press, 1996,
p. 289-321.

% See Villiers, Ch., European Company Law B Towards Democracy?, Aldershot: Ashgate Darthmot,
1998.

% The European Community has adopted an array of directives (First, Second, Third, Fourth, Sixth,
Seventh, Eight, Eleventh, Twelfth, and the Securities Directives), which regulate disclosure and ultra
vires, capital requirements of public corporations, mergers and divisions of public corporations,
corporationsGannual and consolidated accounts, the qualification of accountants, disclosure of
branches, formation of single member corporations, admissionsto stock exchange listing, public offers
of listed and unlisted securities, acquisitions and sales of major holdings, and insider trading. See
Edwards, V., EC Company Law, Oxford: Clarendom Press, 1999.

3" Besides constraining the Commission@ role through the subsidiarity principle, the Maastricht Treaty
aso introduced the co-decision procedure. As a consequence, the European Union@ decision-making
structure closely resembles the constitutional form of democratic federalismin which central
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of the Treaty, concerrs areas that are not within the exclusive competence of the European
Union.*® It commards the locaion of competence atthe EU level or at the memler state level,
and, rather than listing the regpecive competercies, provides for an efficiercy ted to
determine local decisions.®

The European Commission, building on the principles of subsidiarity and
proportionality, hasintroduceda new, more flexible type of Directive. This movesaway from
the provision of minimum standards to a framework model. Degite the new approach the
EU has enjoyed only limited success in the area of corporate law. The 2003 passage of a
significartly weakened Directive on Takeovers exemplifiesthe perdstence of deepy rooted
conflict amag the member statesover the direcion and paceof the Directives

The CommissionOgurrent efforts to reform the requlatory framework for corporate law
are largely inspired by recanmerdations mace by a group of experts commissioned by the
EU.* Thee measrres were dedgned to simplify existing rules and improve freecbm of
choice betweenaltermative forms of organization. The program looked toward reform at four
levels. First, the Commission proposed to moderrize corporate law by further harmonizing
corporate disclosure, board structure, and director liability requiremens, and by amerding
cagdtal rules Secadly, it plamed to adopt rules facilitating corporate regructuring and
mobility. Thirdly, it proposed the egabishmert of a permarent coordination structure, the
European Corporate Goverrance Forum, to work along with memtler state agencies to
sarction unfit directors. Fourthly, it proposedto strengthen the supervision of auditors and to
adopt comprehersive ruleson the conduct of audits. Thisinitiative largely retracedthe terrain
coveredby previous harmonization attemps and therdore its prospects for succes were not
too optimistic.

However, the High Level GroupOgall for an urgent submission of a revised Direcive
on cross-border mergersobviously bore fruit. On 15 December 2005, Directive 2005/56/EC
erteredinto force. This Directve further faciitatesthe merger of corporations that have their
statutory and business seatin one of the memter states Its provisions, which should be

implemerted in national corporation laws before 15 Decanber 2007, apply to mergerswhere

government policies are agreed to by a simple majority of elected representatives from lower-tier
governments. See Inman, R.P. and Rubinfeld, D.L., Rethinking Federalism, Journal of Economic
Perspectives, vol. 11, 1997.

%A reas within the exclusive competence of the Union are subject to the proportionality test of Article 5
a3 of the Treaty, which provides that Gction by the Community shall not go beyond what is necessary
to achieve objectives of the Treaty;Oproportionality and subsidiarity both apply to nonexclusive areas.
% First of all, it has to be determined whether there is apower under the Treaty to take action. The
subsidiarity principle then determines whether and how the Community may act. It must be shown that
the objectives of the proposed action cannot be sufficiently achieved by the member states. The finding
must then justify the further conclusion that in view of the measure the objective can be better achieved
a Community level. The proportionality test as defined in @3 of Article 5 till has to be satisfied.

“0 See Report of the High Level Group of Company Law Expertson A Modern Regulatory Framework
for Company Law in Europe, Brussels, 4 November 2002.
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at leas two corporations are governed by the laws of different member states It took more
than twerty yearsof negotiation before the EU legsdlature could obtain approval for the
adoption of this Direcive** Since a cross-border merger reaults in the ceasng of the acquired
and absorbed comparies a member stateOsorporation law could lose its applicaion to the
protecion of sharelolders credtors, employeesand other stakeholders Indeed the adoption
of the Direcive on cross-border mergers could be viewed as another disturbarce of the EUOs
non-mobility equilibrium.

Still, the Direcfive does not allow mergng firms to unlimitedy adopt a legal system
that preserts them with the most efficiert governance structure and board composition. The
strict principles ard arrargemerts relating to emgdoyee participation b as set out in the
Council Direciive No 2001/86/EC of October 2001 with regard to the involvemer of
employeesin the SE D apply when the corporation law of the absorbing comparny does not
provide for at leas the same employmert participation regme asis applicalde in one of the
mergng ard disappearing companes In order to ensure the working of the Directive on the
involvemen of emydoyees the mergng companies must have an average of more than five
hundred emgdoyees in the six months precedng the publicaion of the draft terms of the
merger. The Directive on cross-border mergersis largely based on the provisions of the SE
Statute. It could be argued in this regect that EU Level business forms paved the way for
more cross-border mobility. The next section will take a closer look at the emergrce of the

SEand itsimpacton corporate mobility in the EU.

3.2 EU Level Business Forms as an | mpetusfor Corpor ate Mobility*

First gereraion EU lawmakers were convinced that a SE statute could create an economic
ernvironmert through which firms could reachtheir full developmert and more crucially to
promote cooperation amang firms located in differert regons of the EU.*® In line with the

first harmaization Direcives the Commission initially aimed to creat a uniform and

“L A first draft of the Directive on cross-border mergers was presented in 1984 [COM(1984) 727 final,
0J 1985 C 23/11].

“2 Because of the special nature of the European Economic I nterest Grouping (EEIG) and the European
Cooperative Society (SCE), sections 3.2 and 3.3 of this paper only highlights the development and use
of the SE. The EEIG is adopted in 1985 (Council Regulation (EEC) 2137/85 on the European
Economic Interest Grouping (EEIG) [1985] OJ L199/1). The reason for the relatively early adoption of
the EEIG was that this EU level initiative was not detrimental to national doctrines and usages and
hardly competed against national-oriented business forms. The EEIG istoo limited in scope. Its
activities must be related to the economic activities of its members. Unlike a corporation, which
generally aspireto profitsfor itself, the nature of an EEIG is primarily aimed at facilitating or
developing the economic activities and own results of its members. The SCE Regulation (Regulation
(EC) No 1435/2003 OJ L 207 of 18 August 2003) entered into force on 21 August 2003 and aims to
provide independent associations of individuals with alega business form to satisfy their common
economic, social and cultura aspirations. On 2 May 2007, more than 1500 EEI Gs were established
(see www.libertas-institut.com).

“3 See Leleux P. Corporation Law in the United States and in the E.E.C., Some Comments on the
Present Situation and the Future Prospects, Common Market law Review, vol. 6, 1968.
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comprehersive legslative proposal that served as a bads for a truly geruine European
business form. This led to a first proposal in 1970. Since its approach would threaen the
member stateslawmaking autonomy, it came as no surprise that this proposal did not obtain
the countries approval. It took until 1989 before the Commission published a new draft
Statute. In order to expedte its adoption, it wasdecided to address the employeeparticipation
in a differernt Directive. A report D produced by a group of experts chaired by former
Commission Pregdent Etieme Davignon B outlining a compromise solution regardng labour
participation, opened the door for a compromise legslation that resolved political diffi culties
by referring extersively to the national corporation law of the member state where the SE
would have its administrative seat* Only in Decemler 2000 did the Council adopt the SE
Statute, which ernteredinto force in October 2004.

The SE Statute makesit possible for a firm to effectreincorporation from one member
state to another by rearganizing asan SE and transferring the administrative seat Under the
Statute, legal persons may form an SE through (1) merger of two or more existing comparies
that are governed by the laws of at leas two different member states (cross-border merggr);
(2) formation of a holding compary promoted by public or private limited companies (3)
formaion of a jointly held subsidiary, or (4) converdon of an existing public limited
compary.*®> Some goverrance matersare determined under the SE Statute. But most matters
aredeterminedby arervoi to the national company law of the member state where the SE has
its seat However, the Statute explicitly allows firmsto selecta one-tier systemin which the
SE comprisesa gereral meetng of shareholdersand a board of directors. If the SE prefers to
have a supervisory board that monitors the board of direcbors, the Statute provides for the
implemeration of atwo-tier system

Significartly, the Statute does open a door for a German AG to esape the strict
German rules on labor codetemmination, but not a basis for doing so based on a unilateral
maragemert decision. A special negotiation procedure for worker participation must be
followed upon the creation of an SE.*® The Directive distinguishes betweeninformaton and
consultation on the one hand and participaon on the other hard. The empgoyee
repreenatives must in all cases be informed about matrial decisions and given the
opportunity to influence the deliberaion and decision-making process. In addition, where
twenty five percert of the originating firmOsempoyees have a right to participate in
maragemert, the employeerepresentatives must consert to the plamed composition of the

supervisory board (two-tier) or board of maragement (one-tier). Thus, a Germman AG whose

“4 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company
(SE) OJL 294, 10/11/2001, 0001-21.

> See Art 2 and Title 11 of the Regulation.

“6 Section 11 of the Regulation.
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unions ageeto give up all or part of their supervisory board represertation canreorganize as
an SE with whatever governarce structure agreedto by the unions. No movemern of the
administrative seatto another member state needoccur.

The statute holds out three advantages Firstly, it is the first pieceof Europeanlevel
legslation that allows for cross-border mergers It providesfor arelatively eay possibility to
alter the locaton of the administrative seat”’ The Statute accadingly could stimulate some
requlatory arhitrage across the EU,* provided the firm in quegion otherwise movesits seat
Secadly, the Statute holds out cost advartagesfor a firm not seelking to change its seat but
seeling to consolidate operaions in multiple memtler states A firm, even if it plans no
change of seat can merge its various subsidiariesinto the SE. The SE emerges asa unitary
ertity organizedin one memker state and operaing branchesin other states acrass the EU.
The differerceis that all compariesin the group now follow a single body of corporate law.
The recen converdon of Alliance AG into an SE suggests that firms do seecost advartagesin
operaing under a single set of rules Thirdly, the Statute makes it possible for a parert to
merge out a minority sharetolder intereg in a subsidiary without having to take the
potertially costly stepof making atender off er for the minority shares*

Degite its advartages and possibilitiesto encourage corporate mobility, the pracical
usage of the SEis often caled into quegion. Many practtioners have expressed skepticism
about whether the EU level legslative measires would lead to significart changes in
corporate practice. They point at the lack of statutory guidance to incorporate and operakt as
an SE. Moreover, they expectthat firms would be deterred by the complexity of the proces
of setting up an SE In particular, the need to erter into negotiations with emgoyee
repreenativesis believed to be a bottlereck Ladly, the alsence of a specific tax regme,
particularly with regard to cross-border seattrarsfers is likely to be a significart impedmert
to the use of the SE. Although to date (April 2007) fewer than eighty SEs have been
incorporated B of which one is liquidated and two Dutch SEs have been converted into
limited compariesredding on the Cayman Islands B we canalread/ draw some preliminary

conclusions about the SEOsolein stimulating corporate mobility.

*" The registered office of an SE may be transferred to another member state. Such atransfer shall not
result in thewinding up of the SE or in the creation of anew legal person. Council Regulation (EC) No
2157/2001 of 8 October 2001 on the Statute for a European company (SE) OJ L 294, 10/11/2001,
0001-21. Art 8 paragraph 1.

8 See Enriques, L., Silence Is Golden: The European Company Statute as a Catalyst for Company Law
Arbitrage, Journal of Corporate Law Studies, vol. 4, 2004.

“9 Allianz bought out minority shares of RAS, an Italian insurer, in connection with its conversion to
SE status. See Financial Times (by P. Jenkins & T. Buck), Corporate Governance: Why European
Companies May See Benefitsin a Company Statute with Fewer Limitations, 11 October 2005.
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3.3 The Practical | mpact of the SE

Whenwe look atthe number of SEs that were formedin eachquarter sinceits introduction in
October 2004, it would seemthat this EU level initiative is still an unattractive alternative for
firms seeking to pursue cross-border activities or migration strateges (see Figure 1).
However, an average of almost eight SE incorporations per quarter could indicat there is a
demar for EU-level business forms to pursue cross-border movemerts. In particular, if we
take the time-consuming formaton procecuresand legal advisorsQunfamiliarity with this new
business form into accaunt,® it should come as no surprise that OalyOseverty-seven SEs
were incorporated so far. Indeed, in an environment where a non-moability equilibrium
prevails, the SE should alread/ be considered successful if it not only enakdes more cross-
border mergersard activities but also offers firms across jurisdictions a cost-effecive mears

of pursuing inter-jurisdictional strateges

Figure1: Total number of SEsregstered (October 2004 to April 2007)>*
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Source: adapted frominformation available at www.seeurope-network.org

In order to give a more complete picture of the effect of the SE on corporate mobility,
we will categorize the main detemrminants of SEformations. If we look at the availade data at
www.seeurope-network.org, we can draw some interesing, although not surprising,

conclusions. Firstly, it appears that mainly in jurisdictions with widegread participation

0 A feasibility study of a European Statute for SMEs (financed by the European Commission) shows
that business practice, especialy in the area of small and medium-sized enterprises, is not familiar with
the possihility of forming an SE. 91.3% were not familiar with this EU level business form. See AETS,
Etude de faisabilite d@in statut europZen de la PME, July 2005.

* This figure depicts the information available on 72 registered SEs.
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rights, the berefits of egablishing an SE outweigh its considerable formation costs. For
instance, German BASF AG edimatd an amaunt of ! 5,000,000 to convert to an SE. This
amaunt includes the costs of compliance with the necesary legal and accanting
requirements aswell asregstration and disclosure costs.*? The fact that 78% of the SEs are
edabished in countries with strict requlations, particularly in the area of formaion and
empdoyee participation (see Table 2), indicates that there are other important rea®ns that
make it cost-effective to go through the cumbersome formaton requiremerts than the
importance of the adoption of a genuine European structure. Indeed, contrary to the
incorporation mobility that merel involves the avoidance of formaion costs® firms
contemdating the egabishmert of an SE find the flexibility with reect to corporate

goverrance and participation rights the main attracion of this EU-level business form.

Table 2: The relation betweenparticipation rights and number of reg stered SEs

Countries with widespread participation rights

Germany 29 SEs™ registered
Finland 1 SE registered
Hungary 2 SEsregistered
Luxembourg 2 SEsregistered
The Netherlands 9 SEs™ registered
Norway 2 SEsregistered
Austria 8 SEsregsitered
Slovakia 2 SEsregistered
Sweden 5 SEsregistered

Countries with limited participation rights

Belgium 7 SEsregistered
Cyprus 1 SE registered
Estonia 1 SE registered
France 2 SEsregistered
Latvia 2 SEsregistered

Countries with no (or very limited) participation rights

Liechtenstein 1 SE registered

The UK 3 SEsregistered

Source: adapted frominfor mation available at www.seeurope-network.org

However, while the SE allows firmsto voluntarily adopt the corporation law of a more
flexible and liberal jurisdiction, firmstend not to change the administrative seatfor pracical
and psychological reasns. If we only take the Oorma OSEs with operations and emgoyees

into accaunt, we seethat 65% of the existing SEs is formed by the conversion of national

2 See Conversion Documentation, Conversion of BASF AktengeselIschaft into a European Company
(Societas Europaea, SE) with the company name BASF SE (available on the company website).

*3 See Section 2.3 of this paper.

> One SE is liquidated.

%5 Two SEs are converted to private limited companies residing on the Cayman Islands.

22



corporations that had one or more subsidiariesin other member states(seeFigure 2). Instead
of stimulating reincorporation mobility, the SE competeswith national business forms, such
as for instarce the Aktiengeselischaft in Germany. The following business cases exemgdify
the advantagesof the SE.

Figure 2: SEs per category

Empty SEs (with
operations, but without
employees)

20%

UFO SEs (with
operations, but number
of employees is
unknown)

38%

Shelf-SEs
19%

Normal SEs
with operations
and employees

23%

Source: adapted frominformation available at www.seeur ope-network.org®

In August 2006, MAN B& W Diesl AG, a German market leacker in the world of two-
and four-stroke engines®’ convertedto an SE Significartly, it wasthe first Germancompary
that succesfully concluded an ageemenh with the emdoyee represertatives of differert
European business divisions. Even though Augsburg remained the administrative and
statutory seatof MAN Diesel SE, the converson offered the possibility to deviate from the
rigid co-determination provisions that apply to the Aktienge<ellschaft by reducing the number
of supervisory board membersfrom twelve to tenaswell asgiving its board (Aufsichtsrat) a
more intemational composition (through reducing the influence of Gemman workers on the
board).® The intended converdons by Fresrius AG, a Geman Healthcare compary, and

BASF AG shows that this is the prime mativator for German comparniesto switch to a EU-

5 Most of the so-called UFO SEs operate in the financial service sector.

>’ See www.manbw.com.

%8 This explains the specificity of the SE and its virtual absencein jurisdiction without stringent
participation rights. For German companies, the SE could be arelatively quick and efficient means to
transform their board structure to meet international standards, whereas for other firms it constitutes a
burdensome and costly alternative.
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level business form. Both comparies atemp to involve all European employeesin the
appointmert procecure of the membersof the supervisory board >

Other compariesin strict regulation jurisdictions, such as Gemmary and Austria, go a
step further ard also take the opportunity to choose a one-tier board structure. A recent
examde is Mensch und Maschine Software SE, a high-tech compary that focuses on
Computer Aided Dedgn and Manufacturing (CAD/CAM) solutions. This Gemanbased firm
converted into an SE adopting the one-tier system becaise it is the preferalle corporate
goverrarce structure for listed high-techcompaniesin which managemert holds a significart
number of the outstarding shares A single tier board makes prompt and flexible decision-
making possible. This is viewed as a substartive benefit for firms that operat in a fag-
growing and ever-charging business ervironmert ard explains why 71% of the OnrmalOSEs
optedinto the one-tier system offered by the SE Statute.

It should come asno surprise, moreover, that 19% of the SEs are edalished asread/-
mace shelf comparies A shelf company canbe a converient option when firms promptly
require to set up a EU-level business form without going through the complex and costly
formaton requiremerts. Like we have seenwith Certros and its progeny of cases heretoo
Oreigtration agertsOplay animportart role in promoting new developmerts. For instarce, the
German Foratis AG, which accading to its wehsite is a market leacer in shelf comparies®
offers SEs for a purchase price of ! 132,000. With such an SE, buyers acquire a EU-level
ertity with a share cagtal of ! 120,000. Because the majority of SEs that are offered off the
shelf by this agert are structured as a one-tier board, it could be concluded that corporate
goverrarce rather than mobility consideraions are regonsible for the creaion of a niche
market for shelf SEs.%* The fact that Foratis AG focuses on the German market reinforcesthe
conclusion that the SE is gereraly viewed as an additional OationalObusiness form which,
beddesthe intermational allure, offers mainly advantagesin the areaof corporate governarce,

Two and half years after the introduction of the SE we can draw the tertative
conclusion that this EU-level initiative has not resulted in the hopedfor increase of

reincorporation mability. Although we canforessea trend that comparniesthat are locatedin

%9 See Financial Times (by G. Wiesmann en |. Simensen), German blue chips ponder switch to SE
format, 12 April 2007; Financial Times (by R. Milne), Porsche® designs on VW lead it to steer to a
different company structure, 12 April 2007; Financial Times (by |. Simensen en G. Wiesmann), Unions
weakened on supervisory board, 12 April 2007; Financia Times (by R. HSnighaus en |. Simensen),
Allianz plansto raise ! 3.5bn in German property sale, 4 May 2007.

€0 See www.foratis.com.

%1t follows from the available data that two companies purchased a shelf SE at Foratis AG: (1) Atrium
Erste EuropSsche VV SE was renamed into Convergence CT SE in January 2006 and (2) Donata
Holding SE was before the acquisition called Atrium FYnfte EuropSsche VV SE. Both companies have
aone-tier board structure. In the first months of 2006, Foratis registered four new SEs. Atrium Achte
EuropSsche VV SE and Atrium Neunte EuropSsche VV SE were registered in April 2006. Atrium
Dritte EuropSsche VV SE and Atrium Vierte EuropSsche VV SE were established in March and
February 2006 respectively.
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the new memkber states of the EU will value the European lakel of the SE more than
companies in other memter states® it is obvious that both the ca® law and legslative
developmerts are insuffi ciert to breakdown the strong non-mobility equilibrium that prevails
in the EU. Sinceit is gererally accepted that corporate mobility should be a priority itemon
the political agenda of the EU commission, the quedion is which alternative measires could
eventually leadto the adoption of aninterral affairs doctrine which hascomparalle effects as
the judge-made doctrine in the US. In the next section, we will analyze barriersto corporate
mobility. We will then be able to assess the possible altermativesthat arecurrertly considered

by policymakers lawmakers, academics ard alike.

4, Barri ers to Corporate Mobility in the EU

Under the interral affairs doctrine, US corporations are abe to do business outside their state
of incorporation with the certainty that the corporation law of the formation state will apply.
This doctrine argually leads to more efficiency asit could decreas transacton costs and
stimulate transfers of the statutory and/or administrative seat mergers among firms of
different member states the use of branches and cross-border cooperation in gereral
However, US law does not offer constitutional protecion for OfoeignOcorporations. It is
therefae no wonder that US scholars find it remarlkabe that corporate mobility is still so
underdevelopedin the EU. The absence of a common history, culture and language may, of
course, prevert the emegence of US-style corporate mobility in the EU.® But Europeancase-
law and legslative measires such as the harmaizaton Directives ard the introduction of
geruine European business forms, offer a constitutional internal affairs doctrine which is
more conducive to corporate mobility thanthe doctrine in the United States®

Two barriers could explain the inertia of European firms to jump on the corporate
mobility bandwagon. Firstly, lawmakersand powerful interes groups are very succesful in
deferding the strong non-mobility equilibrium. Professor Gilson, for example, explains that
Osme Europeanlawyers have read Certros narrovly, Omersl referring to a case of abuse,
without gereral significarce. From the pergecive of an American and therefae of an

amatu at pargng the opinions of the EuropeanCourt of Justice,so narrov aninterpretation

62 See for similar conclusions AETS, Etude de faisabilite d@in statut europZen de laPME, July 2005.
An unnoted, but equally important, development is the leading role played by registration agents in the
market for shelf-SEs.

8 SeeKirchner, C., Painter, R.W. and Kaal, W., Regulatory Competition in EU Corporate Law after
Inspire Art: Unbundling Delaware® Product for Europe, European Company and Financial Law
Review, vol. 2, 2005.

% See Ribstein, L.E., The Evolving Partnership, Journal of Corporation Law, vol. 26, 2001, p. 825-827
(arguing that the internal affairs doctrine, together with cultural and institutional factors aswell as the
@ormant commerce clauseQ provide an environment conducive to corporate mobility and free choice
of law).
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seemslike wishful thinking.O For better or worse, the Court explicitly ruled that denying
brarch regstration to a compary whose foreign incorporation has the sole purpose of
Oewdng applicaion of the rules goverring the formaton of comparnie)in the nation in
which the compary's principal placeof business will be locaied, Os contrary to Articles 43
and 4808 Secadly, even if corporate mobility erjoys a constitutional mardate in the EU,
member states can cheapgy put up effective exit tax bamiers that limit freecom of
egaldishmert. Hence, so long as member states retain any discreion they will not easly be
confronted with out of equilibrium threas that force them to reassess their cooperaive

strategy to limit corporate mobility.

41 The Status Quo Barri er

It follows from the above discussion that corporate mobility in the EU is constrained by
factors other thanlanguage ard cultural differences Eventhough the ECJ opened the door to
increagd corporate mobility by requiring the removal of national measiresthatimpede cross-
border market acess and free choice of legal regme, deferders of the status quo are very
inventive in finding ways to circumvert any disturbance of the non-mobility equilibrium.® As
we have seen the EU hamonization program itself retards the scope of diversty amang the
member states and thus lessens the salience of free choice. EU Direcives have given the
substartive corporate law of the memter statesa mardatory and petrified quality,®” insulating
themfrom evolutionary pressuresat home, much less from competition from abroad Indeed
the harmonization program has creakd legal and institutional barriersto corporate mobility.
This Optificaion exterralityOis evidenced by statemerts mack by the Gemrman and Dutch
Governmerts in the Sevic-cag in which they argue that corporate mobility, in particular in
the context of cross-border mergers requires specifi ¢ rules desgned to protect stakeholdersd
interes. They were of the opinion that thes protective rules could only be promulgated
through a harmaization Directive. In this view, harmonizaion measires with repectto, for
instarce, cross-border mergers and cross-border seat trarsfers are a prerequisite of a fully-
fledged internal affairs doctrine in Europe. This would severely minimize the prospects for
changing the status quo in the EU. Moreover, even if a harmmization Directive is adopted,
the implemertation could be hamperedby a member stateOsossibility of undermining the
Directives The ECXsregonse that harmaizaion rules are not necesary to accep cross-

border movemert initiativesby Europeanfirmsisthergfore aleapin the right directon.

% See Gilson, R.J., Globalizing Corporate Governance: Convergence of Form or Function, American
Journal of Comparative Law, vol. 49, 2001, p. 353.

% See also Halbhuber, H., National Doctrinal Structures and European Company Law, Common
Market Law Review, vol. 38, 2001.

67 See Wouters, J., European Company Law: Quo Vadis?, Common Market Law Review, vol. 37,
2000.
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4.2 The Exit Tax Barrier

Reincorporation costs make Europeanfirms highly immabile. Rearganizing under a foreign
corporate law statute often triggers taxes on hidden resrves effectively redricting the
demart for firmsto opt into different national goverrance systems If the tax burden exceed
the expected cost savings held out by the alterrative legal regme, migration hasno point even
if thereis a complete and consistent set of harmamizaion Directivesin place.Indeed the still
current ECXOglecision in Daily Mail on hidden reserves will do little to stimulate demard for
reincorporation.®

Daily Mail concerred a UK compary that wished to trarsfer its administrative seatto
the Netherlands. Its purpose was tax avoidance. The compary plamed to dispose of a large
captal asset The trarsfer of its central office to the Netherlands implied a transfer of its tax
resdence. Dutch tax reddernce in turn mean a stepped up tax bads on assets, averting a
substartial UK cagtal gains tax on the plamed asset sale. Mearwhile, no transfer of the
firmOUK domicile of incorporation was contemgated. Since both the Netherlands and the
United Kingdom followed the incorporation doctrine, transferring the administrative seat
raised no quedions concerring the governing corporation law. On the other hand, UK tax
law® recuired the Treasiry to consert to the trarsfer of the companyOsseatand tax resdence
alroad Daily Mail argued that the UK consent provision was contrary to Articles43 and 48
of the Treaty.

The ECJtreatd the claim asa corporate law mater, holding that Art 43 of the Trealy
does not grant a compary the right to trarsfer the administrative seat while retaining
corporate status under the law of the jurisdiction of origin unless that jurisdictionOsaw allows
for the transfer.”® The ECJ underscored, however, that Gtie rights guararteedby [the Treat/]
would be rendered mearingless if the memker state of origin could prohibit undertakings
from leavng in order to egabish them=lvesin another Member State 3! The key point on
the facts of the ca®, stressed the ECJ, wasthat the UK exit regulation appliedin cagswhere
the company wishedto trarsfer its seatwhile maintaining UK corporate status. In such cases
it held, the national legslation may freely impose conditions, such asobtaining consert of the
Treasury.

Interegingly, the ECJ has revised the issue of the permissibility of exit taxesin the

context of the transfer of reddence by anindividual, self-emgdoyed person. In Lasteyrie du

% See Case 81/87 The Queen v Treasury and Commissioners of Inland Revenue, ex parte Daily Mail
and General Trust [1988] ECR 5483.

% Section 482 (1) (a) of the Income and Corporation Taxes Act 1970.

0 The more particular ground was that no agreement on the mutual recognition of companies or firms
within the meaning of Article 293 (ex 220) had been reached. See Daily Mail (121-25).

" See Daily Mail paragraph 16.
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Saillant,” the ECJ prohibited discriminatory taxation of an exiting taxpayer. Mr. de Lageyrie
left Frarce in 1998 to settle in Belgium, trarsferring both his professional pracice and tax
resdence. At that time, he held secuities that excealed 25% of the profits of a company
subjectto corporation taxin Frarce, secuitieswhose market value exceeded their acauisition
price. The Code GZnZral des Imp™s includes a provision that prescribes a lewy of income
taxes on such differencesin value of securities when a French resdert leawes the country.
The plaintiff challenged this provision and the cas wasreferred to the ECJ, which held that
the legslation in quegion impeded the exercise of free edablishmert. The Court reasoned
that the rule was discriminatory because taxpayers who trarsfer their resdernce atroad are
taxed on latent increags in value, while taxpayers remaning in Frarce are taxed only on
increa® in value after they have actually reaized such gains. Thus, Lasteyrie du Saillant
provides that exit taxes camot hinder the exercise of the free edabishmert exercised by a
natural peron and that exit tax regmes must comply with the criteria egalished in
Certros.”

Clearly the ca® is important because it challengesthe discreion of member statesto
use of exit taxeson the bads of freedbm of egalishment, if only in relation to individual
taxpayers But the ECJ in Lasteyrie du Saillant distinguished between natural persons and
corporate reddents ard therefore left untouched its judgmert in Daily Mail. It is difficult to
assess whether the ECJ will exterd its freedom of egablishmert jurisprudence to legslation
hindering corporate emigration, such as seat trarsfers and mergers Because the ECJ has
acceped exit taxes as a certral defense in redricting firm mobility and free choice, few
expect that the ECJ will issue a judgmert that disrupts the requlatory structure of comparny
lawin the EU.

Indeed in caeswheretaxeshave inhibited or traversed Treal freecms, the ECJ has
recagnized threejustifi caions under the rule of rea®n: (1) the protecton of fiscal cohedon of
the national tax system; (2) the needfor effective fiscal supervision; ard (3) the prevertion of
ahuse of law. It hasbeensuggededthat exit taxation should be pemitted, degite its deterren
effect on migration, on fiscal cohedon grounds. But the fiscal coheson defense, while it has
provedsuccesful in afew ECJtax cases hasmost often beenappliedvery redrictively.”

To be sure, the Council Directive on the Common System of Taxation applicade to

Mergers Divisions, Transfer of Assets and Exchanges of Sharesconcerning Companies of

"2 See Case C-9/02 Hughes de Lasteyrie du Saillant v. Ministerie de I@conomie, des Finances et de
|dndustrie [2004] ECR 1-2409.

'3 See the four-factor test described in footnote 17.

" See Gammie, M., The Role of the European Court of Justice in the Development of Direct Taxation
in the European union, Bulletin for Internationa Fiscal Documentation, vol. 57, 2003.
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Differert Memter States adopted in 1990, coversa range of cross-border trarsacions that
do not trigger ary tax issues Thes include (1) legal mergers, which caninvolve either (a)
two or more existing companes merging into one with the original companies ceasng to
exist; (b) amerger of one compary into a secand compary that carrieson the business ; or (c)

the merger of a wholly owned subsidiary into a parent compary; (2) the direct acauisition by

anacaquiring company of voting control of atrarsferor company through acquisition of shares
from the sharetolders of the transferar in exchange for shares of the acquirer;”® and (3)

trarsfers of the assets of one or more branchesof a firm in exchange for firm stock followed
by dissolution of the transferor compary.”” Two importart conditions apply respecing the
assetsin the trarsferor state. Firstly, the acquiring company must continue to use the sametax
base and depreciation method, and, secondly, the assets must be (’effeciively connected with a
permarent egablishmert of the receiving companyOwithin the state of the transferor.”® In

other words, the assets of the trarsferor firm must be left in place by the merger. The
conditions follow from the fact that the reddent state of the trarsferor compary need to be
able to cdlect the previously deferred capital gains tax in the future when the receving

compary disposesof the assets. Note, however, that the secand condition impliesa limitation
on mobility Bthe cagtal gains deferralis availabe only if the state of the transferor retains its
tax jurisdiction over the assets in the form of a pemanent edallishmert. The Directive does
thus not dealwith all possible exit tax quedions. Also, because the Directive doesnot provide
explicitly for free emigration of companies it is likely, given the prefererce to deferd the

status quo, that member statesimpose exit taxesfor transactions the Direcfive doesnot cover.

"> Directive on the common system of taxation applicable to mergers, divisions, transfers of assets and
exchanges of shares concerning companies of different member states, Council Directive 90/434/EEC.
" A share merger occurs when a company acquires a holding in the capital of another company
obtaining a majority of voting rights and in exchange it issues securities to the shareholders of the
company in which it acquired majority holding. The Directive does not, however, indicate which share
acquisitions qualify for tax benefits. There are at least two competing views: (1) where there are
several connected share acquisitions in a company for the purpose of reaching majority as aresult of
the separate purchases, the Directive should apply to even the first package of shares purchased; or 2)
the Directive could be applied restrictively only to the acquisition of one share that provides actual
majority (50% plus one share). Naturaly, the Directive covers public takeover bids, aswell as any
further acquisitions above 50%. See Terra, B. and Wattel, P., European Tax Law, The Hague: Kluwer
Law International, 2005. Unsurprisingly, the Directive does not include corporation tax provisions for
share mergers. It only regulates the taxation of shareholders, including both corporations and
individuals.

It isunclear whether the Directive under Granches of activityOcovers all types of activities or
whether the case law of the ECJ on the interpretation of the Directive on the taxation of capital raising,
Council Directive 69/335/EEC concerning indirect taxes on the raising of capital, in the Muwi case
Case C-164/90 Muwi Bouwgroep BV v Staatssecretaris van Financi‘ n [1991] ECR 1-06049, applies
here aswell, and the term Granch of activitiesGshould be interpreted similarly to that of the Capital
Raising Directive.

8 The acquiring firm need not become resident in the transferor state, but the state maintainsits right to
tax any profits created by the remaining establishment as atax at the source of income. It also
maintains the right to tax the assets upon exiting the state in the future.
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43 Possible Sdutions to the Barri ers

43.1 EU-level Legslative Measures

At the outset, we would like to emphadzethat, while the formal and de fac seattransferlie
at the heart of the corporate mobility discussion in the EU, the need for a Fourteerth
Compary Law Directve on the trarsfer of seatfrom one member state to another seemsmore
acute than ever.”® The European CommissionOsAction Plan on OMderrising Compary Law
and Enharcing Corporate Goverrance in the EUOadknowledges the importance of both a
Directive on cross-border mergersand a Directive on the transfer of seat® The introduction
of the SE off eredacepall e solutions for the issuesrelating to board structuresand emgoyee
participation. While, as we have seen the SE gave the necesary impetus to the approval of
the Directive on cross-border mergers the seattransfer Directive is still in the drafting phase.
Under the existing equilibrium, however, the deadock situation is not likely to be solved
easly ®

An earler draft version of the Fourteerth Directve dealing with the trarsfer of afirmOs
seatintended to recancile the real seatand incorporation doctrinesby providing that memter
statesshall take all measiresnecesary to allow firms to transfer their regsteredoffi ce or de
facto headoffi ce, together or separatly, to another memker state. According to Article 3 of
this draft proposal, such a trarsfer will involve a change in the law applicale to the firm.
Even so, this draft proposal refrains from eliminating the real seatdoctrine: Employeerights
will be goverred, where they are more firmly ershrined, in the home state.

However, the earlier draft is not in line with the post-Certros view that firms should be
allowedto incorporate as foreign business forms® In this context, arecert corporate mobility

proposal drafted by the German Council for Intermational Private Law could serve as an

" See Wymeersch, E., Isa Directive of Corporate Mobility Needed?, European Business Organization
Law Review, vol. 8, 2007.

8 See Commission of the European Communities, Modernising Company Law and Enhancing
Corporate Governance in the European Union DA Plan to Move Forward, COM (2003) 284 final,
Brussels, 21 May 2003. In this respect, we should also mention the need for the introduction of a
European Private Company. However, proponents claim that it is needed for the creation of companies
and conversion purposes rather than enhancing corporate mobility. See Eurochambres en
BusinessEurope, Document prepared for the symposium organised by EUROCHAMBRES and
BUSINESSEUROPE under the auspices of the European Economic and Social Committee, The
European Private Company D EPC D A European Structure I ntended for SMES, Brussels, 15 May
2007.

8 See Ventoruzzo, M., Cross-border Mergers, Change of Applicable Corporate Laws and Protection of
Dissenting Shareholders: Withdrawal Rights under Italian Law, European Company and Financial Law
Review, vol. 4, 2007.

8 See Vermeulen, E.P.M., The Evolution of Legal Business Formsin Europe and the United States,
Venture Capital, Joint Venture and Partnership Structures, The Hague: Kluwer Law International,
2003.
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alternative basds for the adoption of the interral affairs rule asa whole.®* The incorporation
doctrine is the starting point of this proposal. Under this principle, a corporation aswell asa
partership will be goverred by the formaton stateOgaw. This includes rulesregardng the
legal nature, the internal goverrance structure, legal representation and limited liaklity. A
host state can only apply its corporate law rules if a legal system is chosen ahusively.
According to the proposal, it is necesary to follow the regectve legal rules for all
companesinvolvedin a cross-border rearganizaton, such asmergersand legal splits, which
is more or less a cadificaion of the Sevic-case. The proposal offers a simple principle for
voluntary migration to a foreign legal regme. First, it should comply with the corporate law
rulesof the new regme.In addition, it is obvious that the transferring compary should regard
the laws of the departing state with regectto the rights of sharelolders credtors, employees
ard other stakeholders
This proposal could be comparedto the US Redatemert of Conflicts Law. Reall

however that model measires are not widely acceped in the EU degite their apparert
positive berefits. At first blush, the Gemaninitiative could offer focal point solutions to the
coordination problemsamong states It purports to codify and summarize the ECJ case law,
but also atemps to fill the gaps with regectto the scope of corporate mobility and the type
of business forms eligible for cross-border incorporations and reincorporations. If acceped, it
could be cited by lawmakersand judgesasif it were authoritative, represerting eachmember
stateOsexpectatons of what states should do when deaing with corporate mobility issues
Whenmore stateshave adopted the solution, it becames increasngly diffi cult for a disserting
member states to lag behind. As we have seenin other contexts, voluntary and codified
standards are considered an effective mears for implemerting better practicesby European

busineses®

432 ECJCaselLaw

Although ledslative measires would directy facilitate corporate mobility, these reforms are

not preertly the leadng tectiques in challenging the EU non-mobility equilibrium 2

8 See Sonnenberger, H.J. and Bauer, F., Proposal of the Deutscher Rat f¥r Internationales Privatrecht
for European and National Legislation in the Field of International Company Law.
8 Well-considered guidelines for practical use by business parties and legal professionals arguably
create standards and best-practices that are attractive enough to serve as afoca point. See McCahery,
JA. and Vermeulen, E.P.M., Corporate Governance and Innovation, ECGI B Law Working Paper No.
65/2006. Voluntary and codified standards are increasingly viewed as a viabl e solution when regul ation
is needed, but difficult to introduce given the different views of the parties involved in the lawmaking
process. This explains why the Goft |awQOapproach is tested in the sometimes controversial hedge fund
and private equity industry.

® It should be noted, however, that EU Commission@ SLIM (Simpler Legislation in the Internal
Market) Initiative is also aimed at improving cross-border mobility in the EU. This Initiative, which
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Therefore as long as most member states gain few significart advantages from increasng
mobility, fiscal barriers and national vested intered are likely to reman significart
impedmerts. Under existing arrargemerts, challenges to the dominant equilibrium are still
defeakd by policy preferercesthat allow few alternatives leadng either to deadocks or
compromise legslation that yields few political gains. This article has suggeged that
alternative measiresare a prerequisite for introducing US-type mobility.

In the context of these circumgances it is importart to recagnize two issues Firstly,
the ECJ has clealy reolved in the Certros triad of casws difficult quedions regardng
incorporation mobility. Secadly, the ECXsnterpretation in the Sevic-ca® is an importart
first step towards bringing forward the arrargemerts neecded to support a reincorporation
regme. Therefore, this suggeds that the ECXsrole is likely to be crucial in altering the
dominant prefererces of memker states through new decisions that provide the key
mecharisms for instituting an interral affairs doctrine in the EU.2® To be sure, the ECJ is
constrained in pursuing its own agenda within cardully rea®ned legal amalysis in order to
avoid member state criticism.?’

With regard to the reincorporation mobility, it is worth noting that thereis a referral
Ca= pending.?® The Court of Appeal Szegd (Hungary) seeks, amang other things, answer to
the following three quedions. Firstly, what is the applicalde law, if a compary, organized
under the corporate law of memker state and entered in its commercal regster, wishes to
trarsfer its seatto another memter state? Secondly, cansuch a compary trarsfer its regstered
offi ceunder articles43 and 48 of the Treay? Thirdly, is it possible to subjectsuch a trarsfer
to conditions and approvals by either the state of incorporation or by the host member state?

In this cage, Carteso, a Hungarian legal ertity, requeded the Court of Regstration to
regster the trarsfer of its regstered offi ce to Italy. Carteso wishesto reman regsteredin
Hungary. The Court rejected this requeg holding that Carteso should follow the Hungarian
corporate law procedures If the ECJ confirmsthis view, Carteso must first be dissolved and
liguidated ard then again be incorporatedin Italy. The new Italian compary must regster asa
branch in Hungary. The quedionsin this case could give the ECJan opportunity to clarify its

position on both the statutory seattrarsfers (which ertails the applicaton of a different lecal

was launched in May 1996, resulted in the adoption of Directive 2003/58/EC of the European
Parliament and of the Council of 15 July 2003 amending Council Directive 68/151/EEC, as regards
disclosure requirement in respect of certain types of companies. This amendment gives companies the
option to voluntarily file their documents and particulars in other EU languages so as to improve cross-
border access.

8 See Schin, W., The Mobility of Companies in Europe and the Organizational Freedom of Company
Founders, European Company and Financial Law Review, vol. 4, 2007.

87 See Pollack, M.A, The Engines of European I ntegration: Delegation, Agency and Agenda Setting in
the EU, New Y ork: Oxford University Press, 2003 (explaining the slow pace of institutional change by
the ECJ).

% See Case C-210/06 OJ C 165 of 15 July 2006 D Cartesio.
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regme) ard de facto seattransfers (which do not affect the applicalle corporation law) before
the adoption of the Fourteerth Direcive. Following the developmert of the ECXsnew
jurispruderce, the court may well extend the decision in Lasteyrie du Saillant to legal
entities® We put this forward as merely a possible trajeciory of ECJ doctrine and leave the
detailed examination of whether and how such a decision could reslve the complexities of

exit taxesto future work.

5. Conclusion

Corporate mobility is still largely constrained by member state discreion. Even though the
ECJ has reduced the scope of the real seat doctrine and its barriers to the freecbm of
egadishmert, the Court has not explicitly eliminated it. ECJ case law does not explicitly
reolve maters involving a domegic compary wishing to exit its state of incorporation.
There are also serious obstacles such asthe absernce of a reincorporation procediure and exit
taxesthat continue to block freecom of egabishmert and regrict cross-border mobility. To
unblock the obstacles to cross-border mobility, this Article has suggeded that the ECJ will
inevitaly have to follow through on its new line of reasoning. We predct that a new threatof
ECJ intervertionism, perhaps complemeried by legslative measires would only make
domedic lawmakers more regonsive, reecting by adusting their requlatory and fiscal
strateges in order to avoid losing domegic firms. Such developmerts would berefit firms

seeling to migrate to compary law regmesthey prefer.

8 See Hopt, K ., Concluding Remarks 1st ECFR Symposium in Milan, 2006, European Company and
Financial Law Review, Vol. 4, 2007 (arguing that the ECJ should Ussue aclear statement that itis
doing away with the specter of Daily Mail, maybe when it decides the recent Hungarian referra caseQ.
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